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BEFORE THE ARIZONA MEDICAL BOARD

in the Matter of ' Case No. MD-18-0410A, MD-19-0498A
MICHAEL J. ROSEN, M.D.

; ORDER FOR DECREE OF CENSURE
Holder of License No. 21267 AND PROBATION; AND CONSENT TO
For the Practice of Allopathic Medlcme ' THE SAME

In the State of Arizona.

| Michael J. Rosen, M.D. (“Respondent”) elects to permanently waive any right to a
hearing- and appeal with respect to this Order for Decree of Censure and Probation; admlts
the jurisdiction of the Arizona Medical Board (“Board”); and consents to the entry of this
Order by the Board.

| FINDINGS OF FACT

1. The Board is the duly constituted authority for the regulation and control of
the practice of allobathic medicine in the State of Arizona.

2. Respondent is the holder of license number 21267 for the practice of
allopathic medicine in the State of Arizona.

MD-18-0410A

3. | The Board initiated case number MD-18-0410A after receiving a complaint
regarding Respondent's care and treatment of patient PS, alleging inappropriate dual
relationship of a vulnerable adult patient; knowledge of staff's position as medical power of
attomey‘ (*MPOA”); and inappropriately allowing the patient's income to be sent to his
office.. .

4. Patient PS was a 67 year-old male with multiple medical issues including
coronary artery disease, diabetes mellitus, chronic kidney disease, and hypertension. In
November, 2015 a psychiatry consultation was performed to evaluate PS's capacity for

informed decision making due to confusion and poor memory of discussions regarding
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||infection. PS’s physical examination revealed course breath sounds bilaterally. PS was

PS'’s medical condition. The psychiatrist determined that PS did not have the capacity to
make his own medical decisions.

5. On January 20, 2016 PS was admitted to a Hospital after being found
unresponsive and tachypneic which required intubation on arrival. On admission, PS was

found to be febrile with temperature of 100.5, hypernatremia, and evidence of urinary tract

also noted to have s;evére muscle atrophy in all of his extremities. Initial troponin was
found to be 1.83, lactic acid of 2.5, creatinine of 6.2 with baseline of 3.5 and white blood
cell count of 21 6. A CT scan of the thorax and abdomen showed right lower lobe
pneumonia, right posterior basilar empyema, and right loculated hydropneumothora)'c
Shortly after his admission, BG identified herself as PS’s MPOA.

6. Hospital records document numerous unsuccessful attempts by Hospital
staff to schedule a meeting with to discuss regarding PS's course of treatment with BG to
determine whethef to proceed with a tracheostomy/PEG tube or comfort/hospice care.
Despite several attembts by the Hospital to obtain BG’s consent for a course of treatment,
BG would not consent. Additionally, BG failed to produce copies of a written medical
power of attorney or living will. The Hospital obtained PS’s prior treating records from a
different hospital that included a medical power of attorney designating BG as PS’s MPOA,
dated two days after the November, 2015 psychiatric consultation that concluded that PS
lacked capacity. A repeat evaluation by a Hospital psychiatrist on March 1, 2016
confirmed that PS lacked capacity for medical decision making.

7. On March 17, 2016, The Hospital filed a Petition for Temporary Appointment
of Guardian and Conservator for an Adult in .‘Superior Court. The Hospital alleged that BG
refused to respond to the Hospital, and stated the Hospital’s belief that the MPOA may be

invalid.
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8. Respondent provided an affidavit on behalf of BG and in opposition to the
Hospital's Petition, filed on March 23, 2016. In his affidavit, Respondent denied that a
medical emergency existed for Patient PS, and stated that PS was stable and improving.

9. Hospital records show that on multiple occasions between March 22 and 23,
when contacted regarding PS's deteriorating status, Respondent advised nursing staff to
call him fegarding the patient, and ﬁot the Hospital’s rapid response team. On March 23,
2016 Respondent entered a Do Not Intubate (“DNI”) order per communication with PS’s
MPOA. Additionally, Respondent removed other consulting physicians from PS’s care
except for the renal care team who provided dialysis treatment. Hospital records
additionally showed that on March 29, 2016, PS failed a swallow test and was unable to
receive significant nutrition, and required placement of a nasogastric tube for feeding.

10.  On March 31, 2016, the Court held a hearing on the Hospital's Petition.
Respondent was called as a witness on behalf of BG as the MPOA. -.Respondent testified
that PS was not in any imminent harm and was receiving appropriate medical care per his
wishes. Respondent testified that he disagreed with the Hospital critical care team’s
recommendation for placement of a tracheostomy. When asked how he knew BG,
Respondent testified that she worked in the office next to him. At the conclusion of the
hearing, the Court granted the Hospital’s request for appointment of a conservator on an
interim basis, pending the outcome of a final hearing.

11. At 10:20 a.m. PS was placed on a BiPap due to severe respiratory distress
with oxygen saturations in the mid-80s and a respiratory rate 38-40 when on a nasal
cannula with continued desaturation. Staff documented that PS was asked if he wanted to
go on BiPap and he indicated yes. After the patient was placed on BiPap, and the oxygen

level was set at 100% to achieve saturations of 90% with a reduction of respiratory rate to
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‘multiple times by Board staff regarding his relatioriship with BG and Respondent denied

27. PS’s oxygen level was titrated over the course of the morning, until approximately
1400 when it was at 80%.

12.  Respondent returned to the Hospital to follow-up with PS at approximately
1410. At 1430, staff documented that Respondent requested removal of BiPap and
placement PS on a nasal cannula. Respondent performed oral care and percussion
therapy on PS's right upper and lower lobes with the assistance of respiratory therapy.
PS's vital signs began to decline and nursing staff was contacted by the telemonitor rodm
that PS’s heart rate was in the 30s. Respondent then instructed respiratory therapy to
replace the BiPap with new settings. When PS was placed supine, no respirations were
noted. Respondent reported that the patient was DNI, and requested the BiPap to be
turned off. A nurse in attendance asked Respondent whether she should call a chemical
code for PS. Respondent advised that no code should be called, and PS expired.

13.  During the course of the Board's investigation, Respondent was questioned

having any relationship with BG outside of her role as a MPOA for PS. However, Board
staff determined that BG has been a patient of Respondent’s since approximately 2013.

14.  During the course of the Board’s investigation, Board staff requested
Respondent provide records for PS. Respondent reported that in 2017, all inactive patient
fileé over 6 years were purged and all the deceased patient's files were inadvertently a.nd
mistakenly purged as well. PS’s Controlled Substance Prescription Monitoring Profile
(“CSPMP”) shows that from June 2011 through September 2015, Respondent prescribed
oxycodone-acetaminophen and oxycodone to PS on a regular basis.

15.  The standard of care requires a physician to perform life-saving maneuvers
per ACLS protocol if a.patient is not DNR status. Respondent deviated from this standard

of care by refusing to call a code on a patient with a DNI status, not a DNR status.
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16. The standard of care requires a physician to provide patient care in an
unbiased manner by reducing/eliminating any conflicts of interest. Respondent deviated
from this standard of care by having his patient acting as the patient’'s medical power of
attorney.

17.  Actual patient harm was identified in that the patient expired.

MD-19-0498A

18. The Board initiated case number MD-19-1498A to review Respondent’s
prescribing of controlled substances. Three patients were selected for a quality of care
review of Respondent’s prescribing to patients AC, BG, and NP by a Medical Consultant
(“MC").

19. Patient AC was a 56 year-old female who was an established patient of
Respondent’s practice with a past medical history of failed back syndrome, lumbar
degenerative joint disease with sciatica, reflex sympathetic dystrophy, and bilateral knee
osteoarthritis. Respondent saw AC on a monthly basis, and prescribed AC’s medications
including Neurontin 600mg three times daily, Toprol XL 50mg daily, Percocet 10/325mg
every four hours, oxycodone 15mg every eight hours, metaxalone 800mg every six hours,
and temazepam 15mg.

20. Patient BG was a 60 year-old female with a past medical history of anxiety,
depression, chronic pain, hypertension, and back pain, who established care with
Respondent in 2012. BG was also the MPOA for Patient PS identified in MD-18-0410A.
Respondent’s records do not include any clinic notes for 2015-2016, although Respondent
prescribed Diazepam on a monthly basis through that time. Beginning in May, 2017
Respondent began prescribing BG Norco 10/325 for back pain, with continued
prescriptions for Diazepam beginning in August, 2017. Additionally, Respondent

attempted trials of Selective Serotonin Reuptake Inhibitors (“SSRIs”) such as Lexapro and
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Zoloft for anxiety and depression while concurrently prescribing Valium. In January 18,
2019‘ BG signed an agreement for opioid maintenance therapy, and Respondent reduced
BG’s Vicodin dosage from 90 tablets per month to 60 tablets.

21.. | Patient NP was a 24 year-old female with a reported past medical history of
depression, anxiety, and attention deficit disorder (“ADD”) established care with
Réspondent on March 13, 2017. At her initial visit, Respondent noted that NP used
marijuana. ‘Respondent prescribed NP medication including Adderéll 20mg twice daily,
Adderall 10mg every evening, and élprazolam 2mg daily. NP had multiple criminal drug
charges from 2017 through 2019.

22. The standard of care prohibits a physician from prescribing opioids and
benzodiazepines concomitantly without a clinical rationale. Respondent deviated from this
standard of care by prescribing opioids and benzodiazepines concomitantly for patients
AC and BG without a clinical rationale. -

23. The standard of care prohibits a physician from prescribing opioids for
chronic use without a clinical rationale. Respondent deviated from this standard of care by
prescribing opioids for chronic use in patients AC and BG without a clinical rationale.

24.  The standard of care requires a physician to query the CSPMP prior to
prescribing controlled substances. Respondent deviated from this standard of care by
failing to query the CSPMP prior to prescribing controlled substances for patients AC, BG,
and NP.

-25.  The standard of care requires a physician to perform urinary drug screens
prior to prescribing_contfplled substances. Respondent deviated from this standard of care
by failing .to perform urinary drug screens prior to prescribing controlled substances for

patients AC, BG, and NP.
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26.  The standard of care prohibits a physician from prescribing stimulants and
benzodiazépines concomitantly without a clinical rationale. Respondent deviated from this
standard of care by prescribing Adderéll and alprazolam concomitantly to patient NP
without a clinical rationale. ' |

27. The standard of care prohibits a physician from prescribing stimulants to a
patient using marijuana. Respondent deviated from this standard of care by prescribing
stimulants to NP who reported marijuané use.

28.  There was the potential for patient harm involving patients AC, BG, and NP
in that the patients were at risk of opioid diversion, abuse, overdose, and death. Patients
AC, BG, and NP were also at risk of over sedation from concomitant prescribing of opioids
and benzodiazepines.

29. The MC identified deficiencies in Respondent's medical 'recordkeeping for
AC, BG, and NP such as sparse or repetitive documentation, failure to document
rationales, failure to document medical decision making, and no record that Respondent
queried the CSPMP for any of the patients reviewed.

- 30. Respondent failed to respond to Board inquiries for more than eight months
after the initial notice letter was provided to him.

CONCLUSIONS OF LAW

a. The Board possesses jurisdiction over the subject matter hereof and over
Respondent.
b. The conduct and circumstances described above constitute unprofessional

conduct pursuant to A.R.S. § 32-1401(27)(a)("Violating any federal or state laws or rules
and regulations applicable to the practice of medicine.”). Specifically, A.R.S. § 12-
2297(A)(1)("Unless otherwise required by statute or by federal law, a health care provider

shall retain the original or copies of a patient's medical records as follows: 1. If the patient
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is an adult, for at least six years after theilast date the adult patient received medical or

health care services from that provider.”).

c. The conduct and circumstances described above constitute unprofessional
conduct pursuant to AR.S. § 32-1401(27)(e)(“Failing or refusing to maintain adequate
records on a patient.”).

d. The conduct and circumstances described above constitute unprofessional
conduct pursuant to A.R.S. § 32-1401(27)(r)(“Committing any conduct or practice that is or
might be harmful or dangerous to the health of the patient or the public.”).

e. The conduct and circumstances described. above constitute unprofessional
conduct pursuant to A.R.S. § 32-1401(27)(u)(“Knowingly making any false or fraudulent
statement, written or oral, in connection with the practice of medicine or if applying for
privileges or renewing an application for privileges at a health care institution.”).

f. ‘The conduct and circumstances described above constitute unprofessional
conduct pursuant to A.R.S. § 32-1401 (27)(ee)(“Failin§ to furnish information in a timely
manner to the board or the board’s investigators or representatives if legally requested by
the Board. |

g. The conduct and circumstances described above constitute unprofessional
conduct pursuant to A.R.S. § 32-1401(27)(kk)(“Knowingly making a false or misleading
statement to the board or on a form required by the board or in a written correspondence,
including attachments, with the board.”).

h. The conduct and circumstances described above consﬁtute unprofessional
conduct pursuant to A.R.S. § 32-1401(27)(tt)(“Prescribing, dispensing or furnishing a
prescription medication or a prescription-only device as defined in section 32-1901 to a
person unless the licensee first conducts a physical examination of that person or has

previously established a doctor-patient relationship. The physical or mental health status
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examination may be conducted during a real-time telemedicine encounte; with audio and
video capability, unless the exarhination is for the purpose of obtaining a written
certification from the physician for the purposes of title 36, chapter 28.1.%).
ORDER

IT IS HEREBY ORDERED THAT:

1. Respondent is issued a Decree of Censure.

2. Res;pondent is placed on Probation for a period of two years with the
following terms and conditions:

a. Continuing Medical Education (“CME”)
~ Respondent shall within 12 months of the effective date of this Order, obtain no less

than 15 hours of Board staff pre-approved Category | CME in an intensive, in-person
course regarding prescribing controlled substances. Respondent shall within thirty days of
the effective date of this Order submit his request for CME to the Board for pre-approval.
Upon completion of the CME, Respondent shall provide Board staff with satisfactory proof
of attendance. The CME hours shall be in addition to the hours required for the biennial

renewal of medical licensure.

b. ProBE/ProBE Plus/CPEP Medical Recordkeeping/PIP

Within 6 months of the effective date of this Order, Respondent shall complete the
Professional/Problem-Based Ethics (“ProBE”) program offered by the Center for
Personalized Education for Physicians (“CPEP”) for Ethics; and, complete CPEP’s
intensive, in-person course regarding medical recordkeeping. The CME hours shall be in
addition to the hours required for the renewal of licensure. Within thirty days of completing
the CME coursés, Respondent shall enroll in CPEP’s ProBE Plus. Respondent shall obtain

an unconditional or conditionally passing grade.
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In the event that Respondent does not receive an unconditional or conditionally
passing grade, Respondent shall follow any and all recommendations made for further
education and/or remediation, subject to approve by the Board or its staff.

After Respondent successfully completes ProBE, he shall enroll in ProBE Plus
within 30 days of the completion of the course. Respondent shall comply with any and all
requirements and practice recommendations made by his assigned ProBE faculty monitor.
Respondent shall successfully complete ProBE Plus as determined by the final report from
the ProBE faculty monitor and approved by Board staff. In the event that Respondent does
not receive “recommendation form the ProBE faculty “monitor that he successfully
completed ProBE Plus, Respondent shall follow any and all recommendations made for
further education and/or remediation, subject to approval by the Board or its staff.

Within 30 days of completion of the CPEP CME, Respondent shall enroll in the
Personalized Implementation Program (“PIP") with successful completion. Respondent
shall comply with any and all requirements and practice recommendations made by his
PIP reviewer as well as follow any and all recommendations made for further education
and/or remediation by the PIP, subject to the approval of the Board or its staff. Respondent
shall provide Board staff with proof that he successfully completed the PIP.

Respondent shall sign any and all consents or releases necessary to allow CPEP to
communicate to the Board directly. Respondent shall be responsible for the expenses of
participation in ProBE, ProBE Plus and the PIP, and shall notify the Board staff
immediately upon scheduling the ProBE course and enroliment in the PIP. Respondeﬁt

shall not revoke any releases prior to successful completion of the CME and PIP.

10
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c. Obey All Laws

Respondent shall obey all state, federal and local laws, all rules governing the
practice of medicine in Arizona, and remain in full compliance with any court ordered

criminal probation, payments and other orders.
d. Tolling
In the event Respondent should leave Arizona to reside or practice outside the
State or for any reason should Respondent stop practicing medicine in Arizona,

Respondent shall notify the Executive Director in writing within ten days of departure and

return or the dates of non-practice within Arizona. Non-practice is defined as any period of

||time exceeding thirty days during which Respondent is not engaging in the practice of

medicine. Periods of temporary or permanent residence or practice outside Arizona or of

|| non-practice within Arizona, will not apply to the reduction of the probationary period.

e. Probation Termination

Prior to the termination of Probation, 'Respondent must submit a written request to
the Board for release from the terms of this Order. Respondent's request for release will
be placed on the next pending Board agenda, provided a complete submission is received
by Board staff no less thah 30 days prior to the Board meeting. Respondent's request for
release must prbvidé the Board with evidence establishing that he has successfully
satisfied all of the terms and conditions of this Order. The Board has the sole discretion to
determine whether all of the terms and conditions of this Order have been met or whether

to take any other action that is consistent with its statutory and regulatory authority.

11
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3. The Board retains jurisdiction and may initiate new action against

Respondent based upon any violation of this Order. A.R.S. § 32-1401 (27)(s).

o3
DATED AND EFFECTIVE this 53 day of j LV , 2020.

ARIZONA MEDICAL BOARD

By VA&MML JZ"-

Patri fla E. McS
Executive Dlrector

CONSENT TO ENTRY OF ORDER

e Respondent has read and understands this Consent Agreement and the

stipulated Findings of Fact, Conclusions of Law and Order ("Order”). Respondent

acknowledges he has the right to consult with legal counsel regarding this matter.

2. Respondent acknowledges and agrees that this Order is entered into freely
and voluntarily and that no promise was made or coercion used to induce such entry.

3 By consenting to this Order, Respondent voluntarily relinquishes any rights to
a hearing or judicial review in state or federal court on the matters alleged, or to challenge
this Order in its entirety as issued by the Board, and waives any other cause of action
related thereto or arising from said Order.

4. The Order is not effective until approved by the Board and signed by its
Executive Director.

5. All admissions made by Respondent are solely for final disposition of this
matter and any subsequent related administrative proceedings or civil litigation involving
the Board and Respondent. Therefore, said admissions by Respondent are not intended
or made for any other use, such as in the context of another state or federal government
regulatory agency proceeding, civil or criminal court proceeding, in the State of Arizona or

any other state or federal court.
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